
Mergers and acquisitions involve a substantial 

amount of due diligence. 

 

 The need to ensure that you know what it is you are buying and what obligations you are assuming 

 The nature and extent of the target company’s contingent liabilities 

 Problematic contracts 

 Litigation risks 

 Why are they selling?   

o Stagnation / boredom 

o Cash flow 

o No family involved / retirement 

o Desire to be part of something bigger 

o Fire sale 

This is particularly true in private company acquisitions, where the target company has not been subject to 

the scrutiny of the public markets, and where you have little (if any) ability to obtain the information it 

requires from public sources. 

1. Financial Matters. You will be concerned with all of the target company’s historical financial statements 

and related financial metrics, as well as the reasonableness of the target’s projections of its future performance. 

Topics of inquiry or concern will include the following: 

 What do the company’s annual, quarterly, and (if available) monthly financial statements for the last three 

years reveal about its financial performance and condition? 

 Are the company’s financial statements audited, and if so for how long? 

 Do the financial statements and related notes set forth all liabilities of the company, both current and 

contingent? 

 Are the margins for the business growing or deteriorating over the last 3 years? 

 Are the company’s projections for the future and underlying assumptions reasonable and believable? 

 How do the company’s projections for the current year compare to the board-approved budget for the same 

period? 

 What normalized working capital will be necessary to continue running the business? 

 How is “working capital” determined for purposes of the acquisition agreement? (Definitional differences 

can result in a large variance of the dollar number.) 



 What capital expenditures and other investments will need to be made to continue growing the business, 

and what are the company’s current capital commitments? 

 What is the condition of assets and liens thereon? 

 What indebtedness is outstanding or guaranteed by the company, what are its terms, and when does it have 

to be repaid? 

 Are there any unusual revenue recognition issues for the company or the industry in which it operates? 

 What is the aging of accounts receivable, and are there any other accounts receivable issues? 

 Should a “quality of earnings” report be commissioned? 

 Are the capital and operating budgets appropriate, or have necessary capital expenditures been deferred? 

 Has EBITDA been appropriately calculated?  

 Does the company have sufficient financial resources to both continue operating in the ordinary course and 

cover its transaction expenses between the time of diligence and the anticipated closing date of the 

acquisition? 

2. Technology. You will be very interested in the extent and quality of the target company’s technology What 

registered and common law trademarks and service marks does the company have? 

 What copyrighted products and materials are used, controlled, or owned by the company? 

 Does the company’s business depend on the confidentiality of their client list, and if so what steps has the 

company taken to preserve their secrecy? 

 What technology licenses does the company have and how critical are they to the company’s business? 

 Has the company historically incorporated open source software into its products, and if so does the 

company have any open source software issues? 

 What dispatch and accounting software is critical to the company’s operations, and does the company have 

appropriate licenses for that software  

 What indemnities has the company provided to (or obtained from) third parties with respect to possible 

software problems? 

 Are there any other liens or encumbrances on the company’s intellectual property? 

 

 



3. Customers/Sales. You will want to fully understand the target company’s customer base including the level 

of concentration of the largest customers as well as the sales pipeline. Topics of inquiry or concern will include 

the following: 

 Who are the top 20 customers and what revenues are generated from each of them? 

 What customer concentration issues/risks are there? 

 Will there be any issues in keeping customers after the acquisition (including issues relating to the identity 

of you) 

 How satisfied are the customers with their relationship with the company? (We can make calls to 

Customers looking for service references as FM2 Logistics Solutions, if appropriate.) 

 Are there any warranty issues with current or former customers? 

 What are the sales terms/policies? 

 How are sales people compensated, and what effect will the transaction have on the financial incentives 

offered to employees? 

 What seasonality in revenue and working capital requirements does the company typically experience? 

4. Strategic Fit with You. You are concerned not only with the likely future performance of the target 

company as a stand-alone business; it will also want to understand the extent to which the company will fit 

strategically within your organization.  

 

Related questions and areas of inquiry will include the following: 

 Will there be a strategic fit between the company and you 

 Is the perception of that fit based on a historical business relationship or merely on unproven future 

expectations? 

 Does the company provide products, services, or technology you don’t have? 

 Does the company provide a footprint you don’t have? 

 Will the company provide key people and if so what is the likelihood of their retention following the 

closing? 

 What integration will be necessary? 

 How long will the process take? 

 How much will it cost? 



 What cost savings and other synergies will be obtainable after the acquisition? 

 What marginal costs might be generated by the acquisition? 

 What revenue / product enhancements will you deliver after the acquisition? 

5. Material Contracts. One of the most time-consuming components of a due diligence inquiry is the review of 

all material contracts and commitments of the target company. The categories of contracts that are important to 

review and understand include the following: 

 Guaranties, loans, and credit agreements 

 Customer and supplier contracts 

 Agreements of partnership or joint venture; limited liability company or operating agreements 

 Contracts involving payments over a material dollar threshold 

 Settlement agreements 

 Equipment leases 

 Indemnification agreements 

 Employment agreements 

 Exclusivity agreements 

 Agreements imposing any restriction on the right or ability of the company (or you) to compete in any line 

of business or in any geographic region with any other person 

 Real estate leases/purchase agreements 

 Software License agreements 

 Franchise agreements 

 Equity finance agreements 

 Distribution, dealer, sales agency, or advertising agreements 

 Non-competition agreements 

 Union contracts and collective bargaining agreements 

 Contracts the termination of which would result in a material adverse effect on the company 

 Any approvals required of other parties to material contracts due to a change in control or assignment 



 

6. Employee/Management Issues. You will want to review a number of matters in order to understand the 

quality of the target company’s management and employee base, including: 

 Management organization chart and biographical information 

 Summary of any labor disputes 

 Information concerning any previous, pending, or threatened labor stoppage 

 Employment and consulting agreements, loan agreements, and documents relating to other transactions 

with officers, directors, key employees, and related parties 

 Schedule of compensation paid to officers, directors, and key employees for the three most recent fiscal 

years showing separately salary, bonuses, and non-cash compensation (e.g., use of cars, property, etc.) 

 Summary of employee benefits and copies of any pension, profit sharing, deferred compensation, and 

retirement plans 

 Evidence of compliance with IRS Section 409A in connection with stock option issuances 

 Summary of management incentive or bonus plans not included in above as well as other forms of non-

cash compensation 

 Employment manuals and policies 

 Involvement of key employees and officers in criminal proceedings or significant civil litigation 

 Plans relating to severance or termination pay, vacation, sick leave, loans, or other extensions of credit, 

loan guarantees, relocation assistance, educational assistance, tuition payments, employee benefits, 

workers’ compensation, executive compensation, or fringe benefits 

 Appropriateness of the company’s treatment of personnel as independent contractors vs. employees 

 Actuarial loss reports for past three years 

 What agreements/incentive arrangements are in place with key employees currently to be retained by you?  

 Will these be sufficient to retain key employees? 

 What layoffs and resultant severance costs will be likely in connection with the acquisition? 

 

 

 

 

 



 

7. Litigation. An overview of any litigation pending, threatened, or settled, arbitration, or regulatory 

proceedings involving the target  

 

This review will include the following: 

 Filed or pending litigation, together with all complaints and other pleadings 

 Litigation settled and the terms of settlement 

 Claims threatened against the company 

 Consent decrees, injunctions, judgments, or orders against the company 

 Attorneys’ letters to auditors 

 Insurance covering any claims, together with notices to insurance carriers 

 Matters in arbitration 

 Pending or threatened governmental proceedings against the company  

8. Tax Matters. Tax due diligence may or may not be critical, depending on the historical operations of the 

target company, but even for companies that have not incurred historical income tax liabilities, an 

understanding of any tax carryforwards and their potential benefit to you may be important.  

 

Tax due diligence will incorporate a review of the following: 

 Federal, state, local, and foreign incomes sales and other tax returns filed in the last five years 

 Government audits 

 Copies of any correspondence or notice from any foreign, federal, state, or local taxing authority regarding 

any filed tax return (or any failure to file) 

 Tax sharing and transfer pricing agreements 

 Net operating losses or credit carryforwards (including how a change in control might affect the 

availability thereof) 

 IRS Form 5500 for 401(k) plans 

 Agreements waiving or extending the tax statute of limitations 

 Allocation of acquisition purchase price issues 

 Correspondence with taxing authorities regarding key tax items 



 Settlement documents with the IRS or other government taxing authorities 

9. Antitrust and Regulatory Issues. Antitrust and regulatory scrutiny of acquisitions has been increasing in 

recent years. You will want to undertake the following activities in order to assess the antitrust or regulatory 

implications of a potential deal: 

 If you are a competitor of the target company, understanding and working around any limitations imposed 

by the company on the scope or timing of diligence disclosures 

 Analyzing scope of any antitrust issues, confirming if the company has been involved in prior antitrust or 

regulatory inquiries or investigations (unlikely) 

10. Insurance. In any acquisition, you will want to undertake a review of key insurance policies of the target 

company’s business, and estimate any savings you can pursue with your larger buying power. 

 General liability insurance 

 D&O insurance 

 Intellectual property insurance 

 Car insurance 

 Health insurance 

 E&O insurance 

 Key man insurance 

 Employee liability insurance 

 Occupational Accident 

 Contingent worker’s comp 

 Worker’s compensation insurance 

 Umbrella policies 
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